Applicant: Gunner-Reilly, Corp.
Mine Name: Cane Creek Mine
Permit Number: P-3952

STATE OF ALABAMA
SURFACE MINING COMMISSION

( X ) Permit Application for a Surface Coal Mine
( ) Permit Application for an Underground Coal Mine
( ) Permit Application for a Preparation Facility

PART I A. IDENTIFICATION

1.PERMIT APPLICANT

Name: Gunner - Reilly Corp.
Street Address: 414 Knightsbridge Road

City: Alabaster State: AL Zip: 35007
Mailing Address: P. O. Box 1253

City: Alabaster State: AL Zip: 35007
Telephone Number: ( 205 ) 616-5908
Social Security Number (Voluntary) :
Employer Identification Number: 52-2439323
ASMC License#: L-0807

2 .ENTITY OR PERSON RESPONSIBLE FOR PAYING ABANDONED MINE LAND RECLAMATION FEES

Name:
Street Address:

City: State: Zip:
Mailing Address:

City: State: Zip:

Telephone Number: ( )

Social Security Number (Voluntary) :
Employer Identification Number:
ASMC Licensef:

3.IDENTIFY THE OPERATOR FOR THIS MINE IF DIFFERENT FROM THE PERMITTEE

Name:
Street Address:

City: State: Zip:
Mailing Address:

City: State: Zip:

Telephone Number: ( )

Social Security Number (Voluntary) :
Employer Identification Number:
ASMC Licensef:

4. CONTACT PERSON FOR PERMIT REVIEW ISSUES AND CORRESPONDENCE

Name: Jeffery Elkins
Mailing Address: P.O. Box 90

City: Alabaster State: AL Zip: 35007
Telephone Number: ( 205 ) 616-5908

ALSO PLEASE COPY: PERC Engineering Co., Inc.
Post Office Box 1712
Jasper, AL 35502-1712
Telephone: (205)384-5553




Applicant: Gunner-Reilly, Corp.
Mine Name: Cane Creek Mine
Permit Number: P-3952

PART I B. OWNERSHIP AND CONTROL

1.

PERMIT APPLICANT OWNERSHIP AND CONTROL.
At the time of filing of this application provide an update of all
information contained in the applicant's license file or certify that the

information contained 1in the 1license 1s accurate and complete. The
updated information shall be submitted on Part IA through Part IF of the
License application form. Check one of the following

1

| | 2 license update is included

L

1

|x| Information contained in the license file is accurate
L and complete at the time of filing of this application.
No update is included.

Following notification that the permit appears eligible for issuance, the
applicant must certify that all information in this application and the
license file pertaining to ownership and control, surface mining history
and violation history is still wvalid or the applicant must submit the
appropriate update information.

OPERATOR OWNERSHIP AND CONTROL.
If someone other than the permittee has been identified as the operator
under this permit, an update of the ownership and control information
contained in the operator's license file must be provided or certify that
the information contained in the license file is accurate and complete.
The updated information shall be submitted on Part I A through Part I F of
the License application form. Check one of the following: NOT APPLICABLE

1

| | 2 license update is included

L

1

| | Information contained in the license file is accurate

L1 and complete at the time of filing of this application.
No update is included.

Following notification that the permit appears eligible for issuance, the
applicant must certify that all information in this application and the
license file pertaining to ownership and control, surface mining history
and violation history is still wvalid or the applicant must submit the
appropriate update information.

CONTROL OF MINING OPERATION THROUGH CONTROL OF COAL TO BE MINED.
Provide the information below for any person or entity who owns or
controls the coal to be mined under this permit and who, by lease,
sublease, or other contract:
A. has the right to receive the coal after mining, or,
B. has the authority to determine the manner in which the operator or
permittee conducts surface coal mining operations.
(USE ADDITIONAL SHEETS IN THE FORMAT BELOW IF NECESSARY)
Name: Applicant
Street Address:

City: State: Zip:
Mailing Address:

City: State: Zip:
Telephone: ( ) -

Social Security Number (Voluntary): - -
Employer Identification Number:
ASMC License Number:




Applicant: Gunner-Reilly, Corp.
Mine Name: Cane Creek Mine
Permit Number: P-3952

PART I C. PROPERTY OWNERSHIP, INTERESTS AND RIGHTS

1.

OWNERSHIP OF PROPERTY TO BE MINED AND RIGHT OF ENTRY.

INSTRUCTIONS: Show the property ownership boundaries of each parcel of
land in the permit area on the permit map or an overlay of the same scale
as the permit map. If the surface estate is severed from the mineral
estate, show and describe the ownership of each estate separately. In the
spaces below, identify:

1. Every current legal or equitable owner(s) of record (as found in a
standard search of title) of the property;

2. The holders of record of any leasehold interest in the property;
and,

3. Any purchaser of record under a real estate contract of the
property.

Describe the basis of the applicant's legal right to enter and mine on all
properties contained in the permit application. If the mineral estate has
been severed from the surface estate, describe the basis of the legal
right to enter and mine both the surface and mineral separately. Give the
nature of such right (i.e. lease, deed, contract, etc.), where recorded,
describe from whom, to whom, and the date executed, and whether that right
is the subject of pending litigation.

USE ADDITIONAL SHEETS IN THE FORMAT BELOW AS NECESSARY

Legal description of property or permit map symbol: Gail Beaird (S)

Surface/Mineral/or Fee Simple (both): Surface & FEE
Legal owner(s) of record: Gail Beaird

Address: P. O. Box 100 City: Cordova State: AL Zip: 35550

Holders of leasehold interest:

Address: City: State: Zip:

Purchasers under a real estate contract:

Address: City: State: Zip:

Description of right to enter or mine:

Describe the type of document or conveyance which grants the right of entry,
disturbance or mining. Indicate from whom the right was acquired and to whom the
right was granted. If the grantor of the right is not the owner(s) of property,
identify all grantors and grantees of the right beginning with the owner(s) and
ending with the permit applicant.

Describe Right Granted Granted Date Litigation Pending?
of Entry (If From: To: Granted: (Yes or No) If yes,
deed indicate explain.
where recorded) :
Lease Gail Beaird Gunner- 08-20-11 No

Reilly

Corp.




Applicant: Gunner-Reilly, Corp.
Mine Name: Cane Creek Mine
Permit Number: P-3952

PART I C 1. (CONTINUED)

Legal description of property or permit map symbol: Drummond Company, Inc.

Surface/Mineral/or Fee Simple (both): Surface/Mineral

Legal owner(s) of record: Drummond Company, Inc.

Address: P. O. Box 1549 City: Jasper State: AL Zip: 35501
Holders of leasehold interest:

Address: City: State: Zip:
Purchasers under a real estate contract:

Address: City: State: Zip:

Description of right to enter or mine:

Describe the type of document or conveyance which grants the right of entry,
disturbance or mining. Indicate from whom the right was acquired and to whom the
right was granted. If the grantor of the right is not the owner(s) of property,
identify all grantors and grantees of the right beginning with the owner(s) and
ending with the permit applicant.

Describe Right Granted Granted Date Litigation Pending?
of Entry (If From: To: Granted: (Yes or No) If yes,
deed indicate explain.

where recorded) :

Lease Drummond Gunner- 9-29-11 No
Company, Inc. Reilly
Corp

Legal description of property or permit map symbol: Southern Region Industrial
Realty, Inc. (M)

Surface/Mineral/or Fee Simple (both): Mineral

Legal owner(s) of record: Southern Region Industrial Realty, Inc.

Address: 3 Commercial Place City: Norfolk State: VA Zip: 23510
Holders of leasehold interest:

Address: City: State: Zip:
Purchasers under a real estate contract:

Address: City: State: Zip:

Description of right to enter or mine:

Describe the type of document or conveyance which grants the right of entry,
disturbance or mining. Indicate from whom the right was acquired and to whom the
right was granted. If the grantor of the right is not the owner(s) of property,
identify all grantors and grantees of the right beginning with the owner(s) and
ending with the permit applicant.

Describe Right of Granted Granted Date Litigation Pending?
Entry (If deed From: To: Granted: (Yes or No) If yes,
indicate where explain.
recorded) :
Lease Southern Gunner- Pending No

Region Reilly

Industrial | Corp.

Realty,

Inc.




Applicant:
Mine Name:

Gunner-Reilly,
Cane Creek Mine

Corp.

Permit Number: P-3952
PART I C. (CONTINUED)
2. OWNERSHIP OF SURFACE AND MINERAL LANDS CONTIGUOUS TO THE AREA TO BE MINED
INSTRUCTIONS:

Provide the information below for the
properties contiguous to any part of

USE ADDITIONAL SHEETS AS NECESSARY

owners of record of all surface and mineral
the proposed permit area.

IN THE FORMAT BELOW

PAGE _1 of 1
Name : Gail Beaird
Address: P. O. Box 100
City: Cordova State: AL Zip: 35550
Interest owned (Surface, Coal or Fee Simple): Surface & FEE
Type of Interest (Owner, Lease , or Other): Owner
Name : Southern Region Industrial Realty, Inc.
Address: 3 Commercial Place
City: Norfolk State: VA Zip: 23510
Interest owned (Surface,Coal or Fee Simple): Mineral
Type of Interest (Owner, Lease , or Other): Owner
Name: Drummond Company, Inc.
Address: P. O. Box 1459
City: Jasper State: AL Zip: 35502

Interest owned (Surface,

Type of Interest (Owner, Lease ,

Coal or Fee Simple) :Surface/Mineral
or Other) :

Owner




STATE OF ALABAMA )
)
COUNTY OF WALKER )

COAL MINING LEASE

THIS AGREEMENT by and between Gail Beaird and Marilyn Beaird (hercinafler
collectively referred to as “Lessor™), and Gunner-Reilly, Inc., an Alabama corporation (hereinafter
.referred to as “Lessec™)(Lessor and Lessee shall collectively be referred to as “Parties”).

WITNESSETH:
WHEREAS, Lessor owns certain real property that Lessee wishes to lease from Lessor; and
WHEREAS, Lessec is in the business of coal niining'; and

WHEREAS, Lessee wishes to lease Lessor’s property in ordcr to mme the coal believed to
be on the property; and

WHEREAS, the Partics agree that under the lease termé Lessor, Lessor’s affiliates, or any
company owned in full or part by Lessor or Gail Beaird, shall have. the right to mine for clay in anid
around each lm.ahon after Lessee mines conl from such location; and

WH.EREAS Lessee shall be responsible for reclanmng all mined locations on the leased

property but not until Lessor is completely finished clay mining such area and nges Léssee written
permission.

NOW THEREFORE, for and in consideration of the royalties to be paid dnd the covenants,
agreements, and stipulations hereinafter set forth, Lessor has granted, demised, let, and leased and
by these presents does let and lease unto Lessee, Lo the extent of Lessor’s interest, and Lessee does
hereby lease, for the term, rentals and purposes hercinafter set forth, those certain tracts or parcels
of land situated in Walker County, Alabama described in Exhibit “A” attached to this lease and
incorporated herein by reference (hereinafter collectively called “said land™ or “premises” or
“prOperty”) The Pa:‘ues hereto covenarit and agree as follows :

1. Pumos " Lessee shall have the nght to mine and remove all seams of coal in and under
said land by the surface mining method only, and the right to exercise all of Lessor’s mining rights
for mining and removing coal by the surface method of mining, and shall have the right to the full
extent that the Lessor has such right to use, during the term of' this lease, the said land for all
purposes necessary, convenient or desirable in carrying out such coal mining operations. It is
understood that no'right or privilege is given or granted to Lessee except such rights and privileges
as the Lessor may lawfully give and grant by virtue of ownership. It is understood and agreed that



Lessor shall not be responsible or liable to Lessee in any respect if Lessee is not allowed to mine the
property or part of the property by any enforcement authority or governmental agency or other
reason beyond the control of Lessor. Any existing caséments, rights of way, licenses, and other -
property interests or rights that arc located within the boundaries of the premises and that are not
owned by l.essor orthe l.essee are excepted from this Lease and shall not be disturbed unless Lessee
and Lessor have the written permission of the owner of such property interest or right.

2.Reservationand Exceptions.  Allright, title, and interest vested in Lessor and not herein
specifically granted to Lessee are reserved to Lessor, its successors and assigns. Without limiting
the generality of this reservation, there are hereby expressly excepted from this Liéase and reserved
to Lessor, its successors and assigns: :

(a)  Alloil, gas, (including gas and/or methane in the coal leaséd), timber; clay,and
minerals other than coal.

(b) The following rights and privileges in and respecting the prc‘misés:

(i)  therightat all reasonable times to enter upen the premises, and
to drill, bore, excavate, cul, remove, develop, store, and market

(or to lease or license to others said rights), all 'such oil, gas,

~ timber, clay, and other minerals, hereinabove reserved to Lessor;

(ii) the right to construct and operate roads, structures, and
.appliances which may bc necessary for the removal or
processing of such oil, gas, timber, coal, clay, and other
minerals, or to serve othér properties of the Lessor;

(iii)  the right and privilege of leasing lo tenants the surface of the
above described tracts of land for the purposes of occupying and
farming said surface or of constructing thereon such plants and
appliances as may be needed for the removal or processing of
said 011 gas, timber, clay, nd other mmerals and

(iv) the nght to grant and convey from time to time tQ any electnc or
other power company, pipeline, gas, oil, mining, or railroad
company, so much of said premises and property as may be
required for rights-of-way by such compaiy or companies.

' o +A '

_3.Term. The term of this Leasc shall be for I‘gur (4) yearscommencing on the 40’ day
of __lu l) , 20l and ending on the I dayof ~Jely = , D015 unless
sooner terminated. Lessor hereby grants to Lessee the option to eﬁtend this lease for two (2)




additional one (1) year terms by giving Lessor prior written notice of the exercise of such option.
In the event Lessee does not begin mining within six (6) months from the date that this lease has
been executed by both parties, Lessor may tenninate this lease.

In the event the property, or any portion or part thereof, or any easement on or interest
in all or part of the surface included within the premises shall be taken, damaged, or injured by the
exercise of the right of condemnation or eminent domain, or any other legal proceedings or acts by
government, public or quasi public authority, or by any corporation, pexson, or persons having .
lawful power and authority to exercise the right of condemnation, eminent domain, or legal
proceeding, then Lessor shall have the right and option to terminate this lease.

4. Royalty.” Lessce shall, as rental for the rights herein granted, pay to Lessor not later than
the 20th day of each month for all coal mined and sold from the premises during the preceding
month a royalty equal to the following: _ : '

A.  Surface Only. Four Percent (4%) of the sales price F.O.B. pit for each ton of 2,000
pounds of coal removed from each location on said land that Lessor owns the surface rights only
and s0ld during the preceding month. ) # " :

B.  Minerals Only. Eight Percent (8%) of the sales price F.O.B. pit for each ton 0f 2,000
pounds of coal removed from each location on said land that Lessor owns the mineral rights only
and sold during the previous month. ‘ o

. C. Surface and Mineral Rights. Twelve Percent (12%) of the sales price F.O.B. pit for
each ton of 2,000 pounds of coal removed from each location on said land that Lessor owns the
surface and mineral rights and sold during the previous month. '

In the absence of an arm’s length transaction, the sales price for determining the royalty-
payments to Lessor shall be equal (o the price of comparable coal in the open market. In the event
that coal mined from the premises is not sold, unreasonably wastes, or used by Lessee, an affiliated
company or affiliated individual of Lessee, or in the event coal mined from the premises is sold
F.0.B. sume other point other than the mine pit, royalty payments aré (o be paid to Lessor on said
coal and the sales price for determining the royalty payments shall be deemed to be that price which
the coal would have brought had it been sold F.O.B. mine pit the previous month.

5. Blending and Location of Sales. If coal mined from the premises is to be
blended with coal mined from somiewhere other than the prémises and the sales price is tobe
negatively affected by such blending, then consent must be obtained from Lessor in writing.
If coal mined from the premises is blended with coal of lesser quality mined somewhere other
than the premises, the sales price shall be deemed to be that of which the coal mined from the
premises would have brought had it not been blended. This section applies only when coal
mined from other locations is.brought to the premises for blending.



6. Weights and Prices. Weights and prices shall be determined in the manner. from
time to time agreed upon between the partics herelo, and in the cvent of any dispute as to
weights or prices, said dispute shall be submitted to arbitration as provided for herein.
Remittances of royalties provided for herein shall be accompanied by certificates signed by
I.essee showing the total amount of coal mined and sold during the preceding month and the
gross price or prices at which the same has been sold, adjustced as hereinabove provided so as
to arrive at a price F.0.B. mine pit. All coal trucks loaded with coal mined from the premises
must be weighed on the scales of Cordova Clay Company at the old brick plant once loaded.

7.  Method of Operation. Lessee agrees that all mining operations undertaken by it
under the provisions hereof shall be conducted in a proper and workmanlike manner and in
accordance with the laws and regulations pertaining to surface mining and reclamation, It is
specifically understood and agreed that Lessce shall not be obligated to mine where by reason
of terrain or inherent nature of conditions of depth, strata or thinness of coal scam, the removal
of the coal is not economically feasible or practical. Lessee shall miné and operate in a method
as to minimize waste of the coal as much as reasonably possibie. Lessee must mine ail
cconomically recoverable coal on and under the premises.

8. Lessor’s Right to Mine. Lessee understands and agrees that Lessor, Gail Bean‘d
any company owned in full or in part by Lessor or Gail Beaird, or affiliate of Lessor, shall have
access to the premises and shall have the right to mine the premises for clay and shall have any
other right related to the preinises as long as Lessor, Gail Beaird, or any company-owned in full
or in part by Lessor or Gail Beaird does not interfere with Lessee’s coal mining operations to
the point Lessee cannot mine coal off the premises. The mining of clay by Lessor or its affiliates
or companies does not relieve Lessee’s obligation to later reclaim the property. Lessee shall
be responsible for the reclamation of said land, but Lessee shall only reclaim or otherwise
disturb said land when Lessor gives Lessee written permission to do so, Lessor is completely
finished mining the area, and/or Lessee is required by an enforcement authority to immediately
reclaim such area. Lessce shall take all reasonably steps and precautions as to.not disturb or
damage the clay on the premises, whether such clay is alrcady mined or not. Lessor shall have
no obligation to include Lessec’s operations within the scope of Lessor’s bonds, permits, and/or
other authorizations and shall not bé obligated to perform reclamation or incur other expenses
attributable to Lessee’s operations or obligations as a condition for receiving Le ssee’s
assistance in obtaining the necessary bonds, permits, and/or other authorizations for Lessor’s
operations. Lessor shall have no obligation 10 notify Lessee of Lessor’s rights and reservanons
undcr this Lease or as owner of the property.

9. Lessor’s Lien:- Lessor shall have and is hereby granted a lien and charge on
all such machinery, tram tracks, buildings, structures, trucks, improvements and other property
of cvery kind whatsoever belonging to the Lessee, and the leasehold estate herein granted, and
all of the coal mined or removed from or stored or stockpiled on said land hereunder, to secure
the payment of any and all royalties, damages and other amounts due or to become due to the



Lessor under this agreement. In the event Lessee owes Lessor royalties or other amounts due
under this lease and does not pay Lessor within thirty (30) days of the date those royalties or
other amounts become due; Lessor may take possession of the mined coal from the premises
and of Lessee’s property on the premises free and clear of any claims of, by, or through Lessee,
and pursuc any and all remedies available to Lessor under the law, including, but not limited
to, the salc of such property to satisfy the amount Lessee owes Lessor.

10. Removal of Property: In the event Lessee shall have complied with all of the
terms of this agreement and shall have paid to the Lessor before the expiration or termination
hereof all amounts thén owing by it to the Lessor, then and in such event the Lessee shall have
sixty (60) days following such cxpiration or termination to remove all machinery, fixtures and
other pmperty of every kind whatsoever, theretofore placed on or in said land by Lessee. If
such property is not removed from the property by the end of the sixty day period, Lessor shall
have the right to charge Lessce a reasonable amount of rent for each month and/or day the
property remains on said land afler the sixty (60) day period. Lesseg shall be obligated to pay
such rent. If Lessee does not remove the property within the sixty (60) days following such
expiration or termination, Lessor shall also have the right to remove Lessee’s property to
another location for storage and require Lessee to pay all costs and expenses-related to such
removal and storage, but :essor shall send Lessee'a notice in writing of Lessor’s intentions to
remove the property at least ten days before Lessor intends to remove the property. If the
property is not removed from said land by Lessee under this'section within a year after the
expiration or termination of this lease , such property becomes the property ‘of Lessor,

11.  Records: Lessee shall keep proper booksof account of the weights and sale prices
of all coal mined and sold from the premises and, for the purpose of information and checking
the certificates of weights and prices furnished by Lessee, by its officers, agents, or employees.

12.  Right of Insgecuon The Lessor and their engineers, agents and attorneys shall
have the right and privilege, at all reasonablc times, of entering upon, examining and surveying
said land and said tining operations thereon and inspecting, examining and verifying all books,
accounts; statements, sales, maps, invoices, plans, diagrams or other records of whatsoeverkind
and nature of the Lessee for the purpose of ascertaining the amount of coal taken from said land
or the amount received by Lessee for the sale of said coal, for the manner in which the mmmg
operations of the Lessee are being conducted thereon, and for any other purpose.

13, Taxes: Lessee shall, in accordance with law, return for taxation all structures,
machinery, equipment, and other property placed by it in, under, and upon the premiscs, and
shall at such times as may be required by law pay all taxes or charges in the nature of laxes

thereon. Lessee further agrees to pay all taxes in the nature of severance taxes upon all coal so
mined and removed by it.

14.  Neon-Liability of Lessor and Indemnity by Lessee: Lessor shall not be held liablc



for any claims ori account of or arising from or in any way connected with any act or acts of
Lessee on or in conncction with the premises or the exercise by Lessee of any of the rights
herein granted, or at any time or in any way growing out of the mining operations hereunder by
Lessee. l.essee shall indemnify, defend, and hold Lessor harmless from any liability, fines,
suits, damages, expenses, costs, actions, and any and all other types of liability or claims on
account of or arising from or in any connected with the act or acts of Lessee on or in connection
. with the premises or the exercise by Lessee of any of the rights herein granted, or at any time
or in any way growing out of the mining operations of Lessee, including reasonable attorney
fees and expenses. Claims that Lessor shall not be held liable mclude, but are not limited to,
the following:

(8  Any claim for damage which may accrue Lo any improvements on the surface of
the premise (or, if surface rights are not granted hereby, to the surface of the
premise) by rcason of cracking or subsidence or otherwise;

(b)  Damages under the Alabama Worker’s Coinpensation Act or similar law;

(¢)  Liability imposed or sought to be imposed upon Lessor or Lessor’s agents,
servants, or employees, for injuries or death to persons or damages to property,
-eather or both, on or in or about the prermseS or at any other locatnon

(d) Claims for any default or failure by Lessee in compliarice with the laws of the
State of Alabama or otherwise in connection with the exercise of Lessee’s rights
hereunder;

(¢e)  Fines, suits, demands, and actions of any kind or nature by reason of any breach,
- violation, or rionperformance by Lessee of any condition hereof; and Lessce
agrees to.and does hereby indemnify, protect, and hold harmless Lessor against
all claims, suits, demands, judgments, decrees, loss, cost, or expense, including
attorncys fees and court cost, which may arise in connection with or in account

of any one or more of the claims described above,

15. - Insurance; Lessee agrees to carry public liability insurance naming Lessor as an
addmoml insured in such form and with such limits of liability as may be reasonably
satisfactory to Lessor; and to deliver to Lessor certificates evidencing such insurance, or a copy
of cach such insurance policy; to carry an endorsement prohibiting cancellation during the term
of this lease, or any extension thereof, without first giving notice in writing to Lessor. Lessee
must deliver such certificates or a copy of each insurance policy to Lessor before Lessee begins
mining. This lease may be terminated, at the option of Lessor, if Lessor is not provided with
evidence of existing and current insurance coverage at any time during and throughout the term
of this lease and/or if the insurance is cancelled or terminated for any reason.



16.  Lessee’s Operations: Lessor shall have no control or right to exércise any conirol
whatsoever over Lessce, Lessee’s employees or agents in the exercise of their rights of
opcration under this lease, unless specifically stated otherwise herein. The rightto engineering
inspection under this lease, the right to inspect the Lessee’s records and other rights herein
reserved by the Lessor shall not give, or be deemed to give Lessor the right to ekercisé conirol
over the Lessee or Lessee’s employees in its mining operations hereunder, unless specifically

stated otherwise herein.

17.  Léssor’s Right to Terminate: If Lessce shall fail to pay when due any monthly
royalty payment provided for herein or if Lessee shall fail to comply with any other covenant
or term of this lease, Lessor shall have the right to terminate this lease'if any such default or
breach is not remedied within 30 days of Lessor’s having given Lessee written notice of such
default.” In the event that default under this léase is of such a nature that it may not reasonably
be corrected within 30 days after written notice, then under such conditions Lessce shall
~ immediately commence work to cure such default upon written notice by Lessor of such default
and shall continue to work with diligence to complete such correction as soon as is reasonably
possible, but if such default is not cured within one hundred and twenty (120) days, Lessor may
terminate this lease regardless of whether Lessee has worked diligently to cure such default.

If such dcfault is. pot cured within thirty (30) days of the written notice of default or
within hundred and twenty (120) days of the written notice of default, whichever time period
shall apply, then Lessor shall have the option of declaring this contract terminated and shall
have the right to bring claims for damages including the recovery of costs, expenses and
reasonable attorney’s fees. In the event damages are not appropriate because of the subject

_matter of the obligations and conditions contained hercin, Lessor may alternatively and/or at
the same time bring claims for injunctive relief and/or specific performance against the Lessee.
The rights and options heréin given Lessor to terminate this lease and the remedies given to
Lessor on Lessee’s default shall not constitute the only rights, options, and remediés available
to Lessor, but shall be in addition to any other rights or remedies available to Lessor under the
circumstance and law. : =

For the purposes of this section, written notice shall be conclusively deemed to have
been given upon deposit thereof in the United States Mail, reguldr, registered or certified mail,

posjage prepaid and addressed t0 Lessee at the following . address

.0 90 Aledester AL 35007 . .and to the attention of
el Blkni . _ or at such other address as may hereafter be designated in
writing by Léssee. Lessor docs not waive its right to terminate this- lease by delaying
tcrmination. Failure by Lessor to terminate this agreement upon the happening of any such
event shall not constitute a waiver on the part of Lessor to terminate this agreement upon the
subsequent happening of any such event. Upon termination of this lease, Lessor may re-enter
the premises and cject Lessee from the same. However, Lessee shall remain liable for all
royalties due prior to said termination, '




18.  Lessec’s Right to Terminate: Lessee reserves the right to cancel this lease at any
time upon thirty (30) days written notice to Lessor at the address set forth hereunder, in the
cvent that the quality of the coal, or the quantity of the coal, as to the size of the seam or
continuity of coal, or the thickness or type of overburdén of the coal, or any combination of
these factors together or other pertinent factors in the conduct of the mining operations on the
land make it unprofitable to extract or mine coal from the said land, or in the event Lessoe shall
desire to retire from the business of mining coal, but no such termination shall relicve Lessee
of any obligations or liabilities for the royalties herein provided with respect to any coal
theretofore mined or any operations (heretofore conducted hereunder, or of any other.
conditions, réquirements, obligations, or liabilities theretofore accrued hcreunde;.

19.  Warranty: The rights that are herein granted to Lessee are limited to those owned
by Lessor, and Lessor makes no representation or warranty as to the existence, quantity, quality,
or location of coal in, on, or under the premises. Lessor does not warrant that Lessee will be
allowed by any enforcement agencies or government agencies or authorities to grant a permit
to mine said land. Itis specifically understood and agreed that Lessor shall be under no liability
or duty if any claim be made or established or litigation instituted by any third party as to the
title or ownership of Lessor in and to any portion of the premises. In the event of any such claim
or litigation, Lessor shall have the right at lts option to defend the same, but Lessor shall be
under no duty to do so.

20. Nonce Any noncc prov1ded for or permitted herem to be ngcn by either party
to the other party shall be conclusively decemed to have been given upon deposit thereof in the

Uniled States Mail, regular, registcred or certified mail, postage prepaid and addressed to the
parties as follows: :

(@) ToLessor: Gail Beaird
P.O.Box 100
Cordova, AL 35550

®) ToLessce: Bkl o bun,

fo. fen 70
A{a‘ul&-_‘/"‘* 33092

or to such other addresses as either Lessor or Lessee shall designate to the other in writing,

21.  Arbitration: In the event of any difference in opinion or any controversy between
the parties hereto as to whether mining operations are being conducted in accordance with
approved mining methods, or as to any other matters involved in the performance hereof, each
party agrees, upon notice in writing from the other party requesting such action; to appoint a
reputable mining engineer as an arbitrator, and said arbitrators shall appoint a thlrd arbitrator, -



and the decision of the majority shall be final and binding on the parties hereto as to such
maltters as arc detormined by them. In the event either party fails to appoint such arbitrator after
ten (10) days written request by the other party so to do, or in the event the said arbitrators fail
to appoint a third arbitrator within ten (10) days, or if the arbitrators have failed to reach an
agreement on any matter submitted, then in any and each of said events, the presiding or senior
Judge of the District Court of the United States {or the Northem District 6f Alabama, or such
other person as may be mutually agreed on by the parties to this lease, shall be requested to
sclect an arbitrator, or arbitrators, 1o make the detcrmination of such matters at issue between
the parties; all arbitrators hereunder shall be competent mining engineers. The cost of the
arbitration and the reasonable compensation of any arbitrators not in the. employ of or
designated by the respective parties shall be paid jointly in equal amourits,

22.  Compliance WithLaws of Governing Bodies: In its operations hereunder, Lessee
shall adhere to and comply with all rules, regulations and laws of the county, state, and federal

governments and any agencies of such governments having jurisdiction (including but hpt
limited to regulations requiring the filing of surface mining pits and restoration of the surface),
whether now in effect or subsequently passed or adopted during the term of this lease, and
Lessee hereby expressly agrees to indemnify and held harmless the Lessor from any liability
whatsoever brought about by Lessee’s failure to-comply with said rules, regulations, and laws.

23.  Reclamation: Lessee covenants and agreesthat it shall be and is obligated to plant
loblolly pine seedlings at the rate of 700 per acre on the mined area and oii all other areas the
Assumption of Reclamation Liability Bond encompasses as part of its reclamation obligation
hereunder to Lessor. Provided, however, Lessee is not required to submit a mining plan to the
Alabama Surface Mining Commission which contains the planting of pine seedlings as a
required eloment of said plan. Lessor is in agreement for the post mining land use to be termed
unasveloped” as defined by the Alabama Surface Mining Commission. Lesseé shall be
responsible for successful establishment of the pine seedlings consistent with a success rate of
450 trees per acre surviving, Lessee assumes the liability of reclaiming said land once it begins
mining operations on any part thereof.

24.  Torce Majeure: Neither Lessor nor Lessee shall not be deemed in default for
failure to perform or comply with any of the covenants or conditions hereof when such failure
is caused by explosion, accidents, the elements, fire, restrictions, prohibitions or reguilations of
federal, state or local government or agency thereof, strikes, work stoppage or labor difficulty,
acts of God, war, civil commation, or any eircurnstance or condition (whether or not similar to
those herein enumerated) beyond the reasonable contro! of Lessor or Lessee '

AT S,

25.  Waiver of Rights: No failure or failures to exercise any right ofthe Lessor under
tiis contract shall be deemed as a2 waiver or bar to the subsequent exercise or enforcement by
R i ’ 3
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26.  Payment of Royalty: The I essee shall make payment of royalties due hereunder
to: P.O. Box 100, Cordova, AL 35550,

27.  Assignment and Sale of Business: Lessee shall not sell, assign, convey, sublease,
mortgage, pledge, or otherwise transfer or encumber (collectively referred to as “transfer”) this
lease or Lessee’s rights under this lease unless and until Lessor gives written permission to
Lessee to do so. Such permission shall be.granted or denied by Lessor in Lessor’s sole
discretion. A transfer of control of Lessee’s capital stock or ownership intérest, either
voluntanly or by operation of law, shall constitute a transfer if forty percent (40%) or more of
Lessec’s capital stock or ownership interest is transferred (transferred in this context shall mean
the same as it does collcctwely in this section) after the date this lease is executed by Lessee.
Lessor’s “sole discretion” is not limited by any standard of reasonableness.

28.  Binding Effect: All covenants, agreements, and conditions herein set forth
to be performed by or on behalf of Lessor or Lessee shall bind their respective successors and
assigns, whether so expressed or not, and shall inure to the benefit not only of Lessor arid
Lessee, but also to the benefif of their respéctive successors and assigns. This section shall not
be construed to modlfy in any way, the pr0v151ons of section 27 herein.

29, DBond: . Lessee shall acquu'e purchase, and/or obtam an Aswmpuon of
Liability Reclamation Bond as a condition of this lease. Lessee must provide evidence that it
has obtained an Assumption of Liability Reclamation Bond to Lessor before Lessee may begin

mining under this lease. [fLessee does not provide Lessor with evidence of such bond or does
not obtain such bond, Lessor may terminate this lease.

- 30.  Unableio Mine: Ifthis lease is executed and the Lessee is unable to receive
a permit to mine the premises or does not begin mining the premises, for any reason, within six

{6) months of the date of this lease, Lessor shall have the right 10 terminate this lease with no
further obligation to Lessee,

31, Effective Law and Venue: The law of the Sizte of Alabama shall 2 pply 1o this
lease in ali respects

32, Certified Blaster: Le sor and Lessec agree that Joey Beaurd Qhah oe t‘1=
certified blaster mi ;:ss::: 3 “ g ope 3::315 on the prsmiws Ecm :dz
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for convenience and general reference only and shall not be construed to descnbe define or
limit the sc0pe or intent of the provisions of this Agrecment.

34. Continuous Mining: Once Lessee begins mining, it must mine at a continuous
pace and manner consistent with the compliment of equipment placed on the property at the
beginning of this leasc and to obtain a production that is consistent with the production
achievable with that type of equipment. In the event Lessce ceases mining for any reason for
a period over two (2) months or fails to continuously mine for a period of over two months,
Lessor may terminate this lease.

35, Effects: In the cvent a party terminates this lease, such termination shall be in
addition to and not by way of limitation of, that party’s rights and remed:cs at law and equ;ty,
including the riglit to sue for damages and performance.

36. M@rger Clause: This Agreemem reprcﬁents nd constitutes the entire agreemem
hetween the parties hereto and supercedes all prior negotistions, representations, agreements,
promises, or inducements, either written or oral. No modification of this agreement shall be
binding upon any party unless in m'-tm.r:, and signed by each of the parties. No negotiations,
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as herein specifically set forth,
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Marilyn Beaitd
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LESSEE:

- Jeff Elkins, as duly autharized
representative of Gunner-Reilly, Inc.
STATE OF ALABAMA )

. )
COUNTY OF WALKER )

The foregoing instrument was acknowledged, subscribed and sworn to before me this

\P day of __ Xl , 2011, by Gail Beaird, who is known to me.
' ' o \J f'.'.n,:,’I
My commission expires: q ‘/]"\d‘ L wdy
, .t 5 r-]/l" "'.l -’ E

STATE OF ALABAMA™ ) | o L A e
- = ) : H
COUNTY OF WALKER )

The foregoing instrument was acknowledged, subscribed and swom to before me this
S day of Ta\y/ ., 2011, by Marilyn Beaird, who is known to me.

!
G v

M)-»‘-cqmr-nis.sion éxpircs: -1 1'”\{

NOTARY PUBLIC % -

STATE OF ALABAMA )
)

counTy or_Nallcer )

; The foregoing instrument was aéknowledgcd, subscribed anq sworn o before me this
\Q dayof_ Ny ,2011,by_ Yok E\lUINS ~ , whoisknown
o me, as President'and Owner of Gunner-Reilly.

My commission expires: Q '2*1'-\1

ol

NOTARY PUBLIC . -

& -y o
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EXHIBIT A
LEGAL DESCRIPTION
LEASE AREA

Strip Mining Rights on Gail Beaird’s and Manlyn Beaird’s property located in and around
Cordova, Alabama, more particularly described as the land that had been previously
permitted 1o mine and mined by Beaird Mining, Inc. under permit number # 3742. The
property that is being leased is within, but does not fully cncompass, the followmg described
arca.

SW/SW, SE/SW, of Section 31, Township 14 South, Range 6 West, SW/SW
of Section 5; NW/NW, NE/NW, SE/NW, NE/SW, SE/SW, SW/SE, SE/SE of
Scction 6; NE/NE NW/NE, NE/NW, NW/NW of Section 7, Township 15
South, Range 6 West; SE/SW, SW/SE, SE/SE, of Section 36, Township 14

" South, Range 7 West; NE/NW, NW/NE, NE/NE, SE/NE, SW/NE of Section
1, Township 15 South, Range 7 West, Walker County, Alabama.
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PART I C. (CONTINUED

)

Applicant: Gunner-Reilly, Corp.
Mine Name: Cane Creek Mine
Permit Number: P-3952

3. INTERESTS OR PENDING INTERESTS IN LANDS CONTIGUOUS TO THE PERMIT AREA
INSTRUCTIONS:
Give the legal description of all lands contiguous to the permit

area for
1. Holds
2. Holds

which the for which the permit applicant:

an interest,

an option, or

3. Has made a bid for ownership, lease or other interest.

USE ADDITIONAL SHEETS AS NECESSARY IN THE FORMAT BELOW

PAGE

OF Not Applicable

Legal description:

Describe the nature

of

the

interest:

Legal description:

Describe the nature

of

the

interest:

Legal description:

Describe the nature

of

the

interest:

Legal description:

Describe the nature

of

the

interest:

Legal description:

Describe the nature

of

the

interest:

Legal description:

Describe the nature

of

the

interest:




Applicant: Gunner-Reilly, Corp.
Mine Name: Cane Creek Mine
Permit Number: P-3952

PART I D. PERMIT AREA INFORMATION

1. Give the requested term of this permit: 5 years.

2. Give the legal description of the land upon which the applicant proposes
to conduct surface coal mining operations. List each gquarter-quarter
section, section, township, range, and county. SW/SW, SE/SW, of Section

31, Township 14 South, Range 6 West; SW/SW of Section 5; NW/NW, NE/NW,
SE/NW, NE/SW, SE/SW, SW/SE, SE/SE of Section 6; NE/NE, NW/NE, NE/NW, NW/NW
of Section 7, Township 15 South, Range 6 West; SE/SW, SW/SE, SE/SE, of
Section 36, Township 14 South, Range 7 West; NE/NW, NW/NE, NE/NE, SE/NE,
SW/NE of Section 1 ,Township 15 South, Range 7 West, Walker County,
Alabama

3. Give the acreage of the permit, each increment and the type of bonding.
a. Total permit acreage: 175 acres

b. Give the acreage and type of bond for each mining increment:

Increment Acres Type Bond Proposed
1. 77 Surety Bond
2. 37 Surety Bond
3. 40 Surety Bond
4., 21 Surety Bond
c. Identify the increment(s) on which mining will initially begin

upon issuance of this permit: Increments 1 & 4.

4. Has any acreage in the proposed permit area been previously disturbed by
mining?
(XXX)YES ( ) NO

If yes, supply the following for any and all previously disturbed areas:

a. Show the boundaries of the previously disturbed area(s) on the
permit map and identify with an appropriate symbol.

See permit map.

b. List, for each area, the permit number under which it was disturbed
and the number of acres. Indicate the status of each permit as
Unreleased, Grading released, or 100% released.(If no permit,
indicated as such.

Permit Acres Status
Pre-law 32.0 Unreclaimed
P-3742 31.0 Unreclaimed
5. Is disturbance to be conducted within 300 feet, measured horizontally from
an occupied dwelling? ( ) YES (XX)NO.

If YES, attach a signed waiver from the owner of the dwelling indicating
the minimum distance disturbance will be allowed by the owner.



Applicant: Gunner-Reilly, Corp.
Mine Name: Cane Creek Mine
Permit Number: P-3952

PART I D. (CONTINUED)

* *

10.

11.

Is disturbance proposed within 100 feet of a public road right-of-way or
will a public road be closed or relocated? ( ) YES (XX) NO.

If YES, enclose a copy of the approval granted by the government entity
which has jurisdiction over the road. The approval must state the minimum
distance disturbance will be allowed to the road or road right-of-way.

List all other licenses and permits required to conduct mining operations
including, but not limited to, MSHA I.D. and NPDES. Give the
identification or permit number, the name and address of the issuing
authority, and the status or date of approval or issuance of each:

Permit ID or Permit Issuing Address Status or
Number Authority of issuance

MSHA ID 01-030506 MSHA * 8-17-10 (transfer)

NPDES AL0048348 ADEM * * Issued 1-25-2011

135 Gemini Circle, Suite 213, Birmingham, AL 352009
1400 Coliseum Blvd., Montgomery, AL 36110-2059

Is the property in the permit covered by =zoning or other land use
restrictions?
( ) YES (XXX)NO ISee Attachmend

If yes, indicate the jurisdictional authority and zoning or landuse area.
If more than one zoning classification exists for the permit area,
identify the boundaries of each the permit map.

Jurisdictional Zoning Allows mining?
Authority Classification Yes or No

Describe access to the proposed mine from a known point on the nearest
public highway:

From the intersection of Burlington Avenue and Commerce Street in Cordova,
Alabama. Travel west on Commerce Street for 0.4 miles. Continue on on
Stevens Street for 0.5 miles. Turn right at the intersection of Parrish
Road and Stevens Street. Travel 1.3 miles to the intersection of Parrish
Road and Cordova-Parrish Road. Turn right onto Cordova-Parrish road and
travel 200 feet to the mine entrance. The Permit area will marked and
signs will be posted.

Did the applicant receive assistance from the Small Operator Assistance
Program in preparing this application?

( ) YES (XXX)NO

If YES, list SOAP I.D. Number:

Submit a certificate of proof of Liability Insurance with this
application. See AMC Master File

PART I E. PUBLIC NOTICE AND AVATILABILITY FOR INSPECTION

12.

13.

Give the name of the approved public office in which a copy of this

application will be filed for public inspection following notification of

completeness: ASMC website
http://surface-mining.alabama.gov/PermitApplications.html

Enclose a copy of the notice of filing of this application which will
appear in a newspaper of general circulation in the vicinity of the mine
and identify the name of the newspaper: The Dail Mountain Eagle. See
IAttachment for I.E.13|




Applicant: Gunner-Reilly, Corp.
Mine Name: Cane Creek Mine
Permit Number: P-

Attachment I.E.13.

PUBLIC NOTICE OF FILING OF PERMIT APPLICATION

In accordance with the provisions of Act No.81-435 of the State of
Alabama and the regulations promulgated under this act, Gunner-
Reilly, Corp., P. O. Box 90, Alabaster, Alabama 35007, hereby gives
notice that it has filed an application with the Alabama Surface
Mining Commission to permit a surface mining facility whose access
to the site is as follows: From the intersection of Burlington
Avenue and Commerce Street 1in Cordova, Alabama. Travel west on
Commerce Street for 0.4 miles. Continue on on Stevens Street for
0.5 miles. Turn right at the intersection of Parrish Road and
Stevens Street. Travel 1.3 miles to the intersection of Parrish
Road and Cordova-Parrish Road. Turn right onto Cordova-Parrish road
and travel 200 feet to the mine entrance. The Permit area will
marked and signs will be posted. The area to be permitted 1is
located in the SW/SW, SE/SW, of Section 31, Township 14 South,
Range 6 West; SW/SW of Section 5; NE/NW, SE/NW, NE/SW, SE/SW,
SW/SE, SE/SE of Section 6; NE/NE, NE/NE, NE/NW, NW/NW of Section 7,
Township 15 South, Range 6 West; SE/SW, SW/SE, SE/SE, of Section
36, Township 14 South, Range 7 West; NE/NW, NW/NE, NE/NE, SE/NE,
SW/NE of Section 1 ,Township 15 South, Range 7 West, Walker County,
Alabama as shown on the Cordova, Alabama United States Geological
Survey quadrangle map. A copy of the permit application is
available for public inspection at the Alabama Surface Mining
Commission website http://surface-

mining.alabama.gov/PermitApplications.html. Written comments,
objections, or requests for informal conferences should be
submitted to the Alabama Surface Mining Commission, P.O. Box 2390,
Jasper, Alabama 35502-2390, within 30 days from the last
publication of this notice.



http://surface-mining.alabama.gov.
http://surface-mining.alabama.gov.
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